PRESENTERS

Henry Brandts-Giesen, Partner, Kensington Swan, Auckland

Henry is an experienced corporate and commercial lawyer and has a strong
understanding of fiduciary risk having acted for both institutional and private
trustees in numerous major transactions in New Zealand and overseas. He is
one of a few lawyers in New Zealand to have experience and expertise in the
new reporting regimes (FATCA and the Common Reporting Standard) to which
financial institutions are now subject.

Neil Russ, Partner, Buddle Findlay, Auckland

Neil is a partner in Buddle Findlay’s tax practice and has over 25 years’

experience as a tax and finance practitioner in England and New Zealand. He is

an expert in all New Zealand taxes, and has extensive experience advising banks,
New Zealand and foreign corporates, funds and other investors on cross-border and
domestic transactions. Neil is the Convenor of the NZLS Tax Law Committee.

The statements and conclusions contained in this booklet are those of the author(s) only and not those of the New Zealand Law Society. This
booklet has been prepared for the purpose of a Continuing Legal Education course. It is not intended to be a comprehensive statement of the
law or practice, and should not be relied upon as such. If advice on the law is required, it should be sought on a formal, professional basis.



Cover and text stocks used in this publication are from Forestry Stewardship Council certified mills,
manufactured under the environmentally responsible paper manufactured environmental management
system ISO 14001, using pulp from well managed forests and other controlled sources.




CONTENTS

INTRODUGCTION oottt e e e b e e e e e e s e e bbbt e e e e e s s e s b bbb et e e e e ssabbbbeesessssssabbbasseesssssasre 1
1. WHAT IS MONEY LAUNDERING? ...ttt ettt ata s s evae e e s saban e anns 3
2. THE PROBLEM WITH MONEY LAUNDERING........coooi ittt 5
3. THE MONEY LAUNDERING PROCESS. ...ttt ettt evte st 7
1Yl =1V 1= N R 7
[N = 21 N TR 8
TN =eT T  [0] N TR 8
4, GLOBAL AML AND CFT INITIATIVES ..ottt 11
5. DOMESTIC AML AND CFT FRAMEWORKS.......co oottt 13
6. MONEY LAUNDERING IN A NEW ZEALAND CONTEXT ...ttt 15
(oL 1S3 A o L R 15
TERRORISM SUPPRESSION ACT 2002 ...ttt ittt ettt e s e s sbbbar e e s e s s s bbb b b e e e e s s s sabbbbaee s 16
7. F N YL e s O [T 17
TERRITORIAL SCOPE ...uutttiiiieeiiiititieteeesseiiatbseseesssesistbasssesssssistbbasessesssaabbbaseesesssabbbbaeeeeesssbbbbbeeeeesssasbbranesas 17
8. PHASE 1 OF THE AMLICET ACT oottt ettt sttt sttt st bt e s st saraa e s nanas 19
9. PHASE 2 OF THE AMLICET ACT oottt ettt sttt st btae s st earaa e s s naeas 21
DESIGNATED NON-FINANCIAL BUSINESS OR PROFESSION ......cciiittttiieeeeiiiitireieeeeessissnssesssessssissssessesssssisnnes 22
IMPLEMENTATION PERIOD......citiiitiiiiiiitiiititieteee ettt e ettt et ettt e et eeee et eeeeeeseeeeteteeeaeasaeteaee s e et s aeaeessssssssssssssssesnsnrens 23
10. GENERAL OBLIGATIONS UNDER THE AML/CFEFT ACT ..ot 25
CONDUCT A RISK ASSESSIMENT ..eeiieeiiiitttiitieesssestteetsesssesisstsessesssssissssssesssssisssssssssssssisssrsssesessssssrssesesesss 25
IMPLEMENT A COMPLIANCE PROGRAMME .....cciiiiiiittttiiiie e e s eeitttee s e e e s s ssataeteeeessssbbbeesseessssssbaasessessssnssasaessas 25
CDD AND ACCOUNT MONITORING .....uvtviiiieeeiiettteetieeeseeittteteeesssssabbassseessssssssasesessssssssbesssesessssssrrssesesesss 26
STANDARD CDD ...ttt ettt ettt e e e e et bttt e e e s e et bbb et e e e e s e s bbb e teeeessssbbbeaeeeessssbbbareeeeessas 26
LY =TI =TT 1 O B T 5 O PRR 26
ENHANCED CDD ...ttt ettt e e e e e et bbbt e e e e e e st bbbt e e e e e e s et bbb b e e s e essesbbbbeeeeessesnsees 27
SUSPICIOUS ACTIVITY REPORTS (SARS) ...uiiitiiitieitt ettt st ste ettt et e st taestaeteesae s e snaesteenteenneanes 28
POLITICALLY EXPOSED PERSONS.......uttttieiieeiiiiittrteteesessiiistsesessssssissssssessesssassssssssssssssmissssssssssssisssrssesssesns 29
RECORD KEEPING.......ciitittttttteeettiitbttteeee et sastbbareeseessasatbeeseeeesesiab b baseeeeesssabbbaaseeessssasbabbeeseessaasbbbbeseeessensnnres 29
REVIEW AND AUDITS ..vtvtttttetsesesssssessssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssessesemertere. 29
F NN N LU 7 I = = == 30
ENFORCEMENT ..ettttttteeeeesssssssesessssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssnrnns 30
11. PRESCRIBED TRANSACTIONS REPORTING.......oo ittt e e e 31
WV IRE TRANSFERS ....ttttttttttttttttttttetettteseesteeeteeee et et eeeesesseees et ee e s e s s s e s s s sessssse s s e s s es s s e s s s e ssses s e s e e s seesseesesesesseenenenenes 31
12. HOW ALL THESE OBLIGATIONS APPLY TO LAWYERS. ... 35
APPOINTING A COMPLIANCE OFFICER ....uuvtiiiieeiiiiitiieiieeessiiisbteteesssssssbbatssssssssssbsssssssssssssasssessesssssssssenss 35
PRODUCING A WRITTEN RISK ASSESSMENT ....itttiiiieeiiiiitiieieeeesssiisbrsteesessssssssssessssssssssssssssessssssssssssesssssnns 35
ESTABLISH AWRITTEN AML/CFT PROGRAMME .....eoiiiittiieiitiiessitteesseiteeessbaesssssaesssssbaeesssaassssabanssssssesess 36
LEGAL PROFESSIONAL PRIVILEGE ...vvviiiiiiiiiitittiiteeesisiiittieseeessssiabbbasessssssissbbsssssssssssssassssseesssssssssssssesssssssne 37
DEFENCE CONCERNING PRIVILEGED INFORMATION ...uuvtiiiiieiiiiiitriteeeessiisiresesesesssssssssssssssssssssssessssssssissnes 37
13, CAPTURED ACTIVITIES .. .ottt ettt ettt ettt e e st e e s s ba e s s s erte e e s sabaeeeaaes 39
EXCLUSIONS AND EXEMPTIONS. ....euttteetereesesssssssesssssssessssssssssssssssssssssssssssssssssssssesssssssssstseetseeeeee. 39
ORDINARY COURSE OF BUSINESS ....coitiutttittieestisistttettesssssiistsessesssssisstssssssssssssssssssssssssssssssssessssssmssssesesesns 39
ARE ALL LAWYERS AFFECTED? ...ttttitieetieettettteessssitttetteesssssasbaetsasssssassaatsesesssaasbasteesesssssssrateeesesssesrrresss 40
14, RISK BASED APPROACH ...ttt ettt et e e et ae e e ebaa e e s eaaeeessabaeeeeans 43

DIFFERENT PRACTICE AREAS ....ccuttiuriittiareeareeteasesssesseesmeesmeesneasneasesaneeaneesne e e asnesseesneesneenneenneennesnrenneenreens 43



DIFFERENT WORK TYPES ...t tttttiiiieeiiiittbtet s e e s s s sibbbetssseesseabbbaeeseessassbb b b e s e e essssabbbebeeeessssabbbbbeeseessssbbbbesseeans 43

THE RISK WEIGHTING PROGCESS ... uvvttiiiiiiiiitittiteeeesssibetieesesssssbastessesssssbbabessesssssssbbsssssssssssabbassesessssssssnnns 43
15. FOCUS ON CORE COMPLIANCE OBLIGATIONS FOR LAWYERS.......ccccccciiiiiiiiiees 45
APPOINT AML/CFT COMPLIANCE OFFICER .....uviiiuvieitieisteesiteesstessstesssbessstesssbessssessssesssaessssessssessssessnsessnns 45
CONDUCT RISK ASSESSMENT ...ieitvtieeittieeiisteessisstessssseesssessessssssesssassessesasssssssssssssssssssessssssssssssessssssessssnses 45
DEVELOP COMPLIANCE PROGRAMME ........uttiiiittiiee ittt e sitteeessteeessteeesssbaeessssbeessssessssbeeessssbesssssbesssssenees 46
CONDUCT CUSTOMER DUE DILIGENCE ......ccuvvieiittieeeeitiee e eettee e s stee s s eettesssesteaesssbaesssbaessssssessssssesssssesssssnens 47
REGISTERWITH FIU ...ttt ettt ettt e e s bt e e s s e bt e s e s bt e e e s bt e e e s sbbeeessareeessabeneas 47
MONITORING, PTR AND SAR FILINGS, AUDIT AND OVERSIGHT ..uvviiiiiiiiiiiiiiiiiee e s esisiriie e e s e s ssvbrnieeeeesssanns 47
CHENEMONITOTING ..ttt bbbt b e e bbbt b bbbt sb e enennns 47
SUSPICIOUS ACHIVITY FEPOTTS .. .e.viietiitiieetiite ittt ettt sttt bbbttt eb e n e e 48
SUSPICIOUS PrOPEITY FEPOITS. ...ttt ittt ettt ettt b bbb bbb bt b n et nn s 48
REVIEW AN AUIES. ... .eeeiiiiii ittt e e e e et e e s sttt e s s ettt e e s s st e e e s sabaeessabbeeessbbeeessabbeessbeeeesnens 49

16. THE ROLE OF THE AML/CFT COMPLIANCE OFFICER.......coocii it 51
SIMALL FIRMS 11ttiiiiiiiitttttt e e e s ee ittt et e e e e e e st b b et e e e e e s st bba st e e e e e e s aa bbb e b e e e e e s saa bbb b ae e e e e s s e bbb baeeseesesabb b b beeseessaasbbbbaaeeeeas 51

S U= AV ] (0] N TR 52
SUPPORT — AML/CFT COMMITTEE OR MLRO ....ooiii ettt 52
17. CUSTOMER DUE DILIGENCE........co ottt sttt ban s s s sbaee s s erbae e n 53
CDD OBLIGATIONS UNDER THE AML/CET ACT ettt ittt ettt ettt sata e s sbb e s snaa e 53
STANDARD CDD ...ttt e e st bbbt e e e e s s e bbb e e e e e s s e bbb b b e e s e e s s saab bbb e e s e e s s eaabbbaeeeeeeas 53

[ LI L= 1= o O 1 1 5 2T 54
[N 7NN o1 = X O I 1 5 LT 55
LOOK THROUGH TO BENEFICIAL OWNERS AND CONTROLLERS OF ENTITIES...uuviiiiiiiiiiieiieeeeesivvreeeeeeesssnes 55
ONBOARDING AND ONGOING MONITORING ....cceiiitttiiiieeeesiitbtriieeeesssissbeiessessssssssssessesssssssssesssssssssssrsesseess 56
POLITICALLY EXPOSED PERSONS......ciiiuttttiieeetsiittttteeeeesiisssteessesssasssssssssesssssssssssssssssssssssssssssssssssssssesssesns 56
THIRD PARTY RELIANGCE ..11ttittiiiiittitttee e e e s iitbbttiesseessebbbbtes s e et saabbbbae s s e e s s e bbb b e e s e e s s aabbbbeeeeeeseaabbbeeeeeesesarbrnees 57
18, PRAGCTICAL ISSUES ...ttt ettt e bttt e e s s bt e e s st e e e e s sbbaeeseabaeeeans 59
USE OF SPECIALIST AML/CET BUSINESSES ......vvvieiiitiiieiitteeesettieessttesssivteesssttaessssaesssssbaeessssbasessssasssssenens 59
FOREIGN FIRM REFERRAL WORK .....ciiiiutttiiieeeeiiiittttieese et siititstessessssssssbsssssesssssasbssssssessssssssssesssssssssssssssssenns 59
INTERNAL TRAINING ...uuttttiitieeiiiitittiteee et ieiitbseteesssasissbestsssessssabbaaseeseessaasbbabeseeessassbabbeeseessaababbeaeeessessasbaenes 60
DESIGNATED BUSINESS GROUPS........coiuttiiiiieiiiiitttiiee e e e s siibtsiess e s s s ssabbasssessssssabbaaseesesssssbbstesseessssssbtbaseeeens 60
LEGAL PROFESSIONAL PRIVILEGE ....uuuuuvuttusssssssssssssssssssssssessssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssmmmmme 60

T ERMS OF ENGAGEMENT ..vvttttttttssesssesesssesssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssmrne 62
RULES OF CONDUCT AND CLIENT CARE FOR LAWYERS ... .uttiiiiiiiiiiiiiii i e e e eesititete e e e s s s sabretee s e s s s ssssarnenseees 63
PRESCRIBED TRANSACTION REPORTING ....ceeiitiettttiieeeesieiittteeeeessssssbeesseesssssssbassssssssssssssssesssssssssssssssseses 64
19. THE ROLE OF THE DIA AS SUPERVISOR ...ttt 65
72 8] 5 66
TYPICAL SCENARIOS ....uuvttiiiieeieiiitttettee e e s s s tbbarteeseesse b e bteeseessass bbb aeeseessaa bbb b eeseesseasbbbbeeeeeseesabbbnaeeesesssrbanees 66
A R ©(0 1N [0 I U 1] [0 ]\ SRR 67
21, LIST OF DOCUMENTS ..ottt ettt st e e s e bt e e e s st a e e s st e e s sebbe s s s sabeaessaaeeas 69
22. APPENDIX ONE — CAPTURED ACTIVITY FLOWCHART ...oooiiieeeee e 71

23. APPENDIX TWO — CDD FLOWCHART ..ot 73



